
T his  o rde r  and  judgm en t  is  no t  b ind ing  p receden t ,  excep t  unde r*

the  doc tr ines  o f  law  o f  the  case ,  re s  jud ica ta ,  and  co lla te ra l  e s toppe l .   I t  m ay
be  c i ted ,  how ever ,  f o r  i t s  persuas ive  va lue  cons is ten t  w i th  Fed .  R .  A pp .  P .
32 .1  (e f f .  D ec .  1 ,  2006)  and  10 th  C ir .  R .  32 .1  (e f f .  Jan .  1 ,  2007) .   
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O R D E R  A N D  JU D G M E N T *

B efore  B R IS C O E , L U C E R O ,  and  M U R P H Y ,  C ircu i t  Judg es .

A f te r  examin ing  the  b r ie f s  and  appel la te  reco rd ,  th is  pane l  has

de te rm ined  tha t  o ra l  a rgum en t  w ou ld  no t  m a te r ia l ly a ss is t  in  the

de te rm ina t ion  o f  th is  appea l .   See  Fed .  R .  A pp .  P .  34 (a ) (2 ) ;  10 th  C ir .  R .

34 .1 (G ).   T here fo re ,  the  case  is  o rd e red  subm it ted  w ithou t  o ra l  a rg um en t .   

T he  de fendan t appeals  the  d is t r ic t  cou r t ’s  den ia l  o f  h is  pos t- judgm en t

m ot ion  in  w h ich  he  so ugh t  re l ief  under  Fed .  R .  C iv .  P .  60 (b )  and  the  A l l



W rits  A c t  f rom  h is  c r im ina l  conv ic t ion  and  sen tence .   W e  vaca te  the  o rde r

fo r  lack  o f  ju r isd ic t ion ,  co nst ru e  the  de fendan t’s  no t ice  o f  appea l ,  mo t ion  to

p roceed  in  fo rm a  pauper is ,  and  appel la te  b r ie f  as  an  im pl ied  app lica t ion  fo r

au tho r iza t ion  to  f i le  ano the r  28  U .S .C .  §  2255  m otion ,  and  deny

au thor iza t ion .

T he  de fendan t’s  o r ig ina l  §  2255  m otion  w as  den ied  by the  d is t r ic t

court  in  1995 .   O n  appea l ,  th is  court  a f f i rm ed .   U ni ted  S ta tes  v .  R ogers ,  N o .

05-1519 ,  1997  W L  543365  (10 th  C ir .  Sep t .  3 ,  1997)  (unpub l ished) .   In  1998 ,

the  de fendan t sough t  au tho r iza t ion  to  f i le  ano the r  §  2255  m otion .   T ha t

reques t  w as  den ied .   R ogers  v .  U n i ted  S ta te s ,  N o .  98 -525  (10 th  C ir .  O c t .  6 ,

1998)  (unpub l ished) .   In  2002 ,  the  de fendan t f i led  a  p lead ing  en t i t led

“Pe t i t ion  fo r  W ri t  o f  C oram N ob is ,  o r  in  the  A lte rna t ive ,  Pe t i t ion  fo r  W ri t  o f

H abeas  C orpus  Pursuan t  to  T i t le  28  U SC  Sec t ion  2241  (c )(3 )  fo r  V io la t ions

o f  the  C ons t i tu t ion ,  L aw  and  Trea t ie s  o f  the  U n i ted  S ta te s”  in  the  d is t r ic t

cour t .   T ha t  cour t  t ransfe rred  the  ma t te r  to  th is  cour t  a s  an  unau thor ized

success ive  §  2255  mot ion .   T h is  cour t  den ied  au tho r iza t ion .   R ogers  v .

U n i ted  S ta te s ,  N o .  02-1 416  (1 0 th  C ir .  D ec .  5 ,  2002)  (unpub l ished) .   

T he  de fendan t subsequen tly f i led  a  p lead ing  en t i t led  “Ru le  60 (b )(4 )

M otion  to  V o id  Judgm en t  o f  C onv ic t ion  fo r  L ack  o f  Sub jec t  M a tte r

Ju r isd ic t ion ,  o r  in  the  a l te rna t ive ,  Pu rsuan t  Supreme  C our t  in  G onza le s  v .

C rosb y (2005)  to  G ran t  H abeas  R e l ief  D ue  to  Substan t ive  C hange  to

A ppe lla te  R u le  16 (e ) .”   The  d is t r ic t  cou r t  den ied  the  mot ion  a s  an



unau thor ized  success ive  §  2255  mot ion .   T he  de fendan t then  f i led  a  “M otion

fo r  P la in t i f f  to  Show  C ause  W hy T h is  C our t  D id  N o t  L ack  Sub jec t  M a tte r

Ju r i sd ic t ion  in  th is  In s tan t  M atte r”  and  a  m otion  to  am end  tha t  p lead ing .  

T he  d is t r ic t  cou r t  den ied  the  mot ion  a s  f r ivo lous .   T he  de fendan t then  f i led

th is  appea l .

O n  appeal ,  the  de fendan t cha llenges  h is  conv ic t ions ,  a rgu ing  tha t

the re  is  no  f edera l  ju r isd ic t ion  ove r  the  ac ts  he  is  a l leged  to  have  com m it ted

and  the re fo re  the  t r ia l  cou r t  lacked  sub jec t  m a tte r  ju r isd ic t ion .   T he  re l ie f

sough t  by the  de fendan t  m ay on ly be  ob ta ined  th ro ugh  §  2255 .   See  28

U .S .C .  §  2255  (“A  p r isone r  in  cus tody unde r  sen tence  o f  a  cour t  e s tab l ished

by A c t  o f  C ongre ss  c la im ing  the  r igh t  to  be  re leased  upon  the  g ro und  tha t  . . .

the  court  w as  w ithou t  ju r isd ic t ion  to  im pose  such  sen tence  . . .  m ay m ove  the

cour t  w h ich  im posed  the  sen tence  to  vaca te ,  se t  a s ide  o r  co rrec t  the

sen tence .” ) .

B ecause  the  de fendan t has  a lready f i led  a  §  2255  mot ion  and  a

judgm en t  has  been  en te red  in  tha t  p roceed ing ,  he  mus t  ob ta in  au tho r iza t ion

f ro m  th is  court  be fo re  he  m ay f i le  ano ther  such  m otion  in  the  d is t r ic t  cou rt .  

See  U n i ted  S ta te s  v .  N e lson ,  465  F .3d  1145 ,  1147  (10 th  C i r .  2006)  (a

p lead ing  asse r t ing  a  new  g round  fo r  re l ief  i s  advanc ing  a  new  c la im  and  is

there fo re  t rea ted  as  a  success ive  §  2255  m ot ion  under  G onza lez  v .  C rosby ,  

545  U .S .  524  (20 05)) .

A ccord ing ly,  the  d is t r ic t  cou r t  lacked  ju r isd ic t ion  ove r  the



defendan t’s  pos t- judgm en t  m ot ions ,  and  the  d is t r ic t  cou r t  o rde rs  m us t  be

vaca ted .   See  Ne lson ,  465  F .3d  a t  1146 .   H ow ever ,  w e  w il l  cons true  the

defendan t ’s  no t ice  o f  app ea l  and  the  p lead ings  he  f i led  in  th i s  cou r t  a s  a

reques t  fo r  the  requ ired  au tho riza t ion .   Id .  a t  1148 .

W e have  tho rough ly rev iew ed  the  ma t te r  and  conclude  tha t  the

de fendan t  has  f a i led  to  m ake  the  p r im a  f ac ie  show ing  requ ired  by §  2255  a s

am ended  by the  A n t i te r ro r ism  and  E f fec t ive  D ea th  Pena l ty A c t .   H is

con ten t ions  a re  no t  based  on  new ly d iscove red  ev idence  tha t ,  “ i f  p roven  and

v iew ed  in  l igh t  o f  the  ev idence  as  a  w ho le ,  w ou ld  be  su f f i c ien t  to  es tab l ish

by c lea r  and  conv inc ing  ev idence  tha t  no  reasonab le  f ac t  f inde r  w ou ld  have

found  [h im ] gu i l ty o f  the  o f fense”  o r  on  a  “new  ru le  o f  cons t i tu t iona l  law ,

m ade  re troac tive  to  cases  on  co l la te ra l  rev iew  by the  Supreme  C our t ,  tha t

w as  p rev ious ly unava i lab le .”   28  U .S .C .  §  2255 .   

T he  m ot ion  to  p roceed  in  fo rm a p au per i s  is  g ran ted ,  the  d is tr ic t  cou r t

o rder  is  V A C A T E D ,  an d  the  im p l ied  app l ica t ion  fo r  au tho r iza t ion  to  f i le

ano ther  §  22 55  m ot ion  is  D E N IE D .   T he  manda te  sha l l  i s sue  fo r thw ith .

E n tered  fo r  the  C our t

Pe r  C ur iam
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