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Joseph P. Nacchio respectfully submits this reply in support of his motion for bail
pending certiorari and for a stay of his surrender date. The government’s brief does not
refute Nacchio’s showing that he is entitled to bail and deserves only a brief response.

First, the government’s claim that the en banc court already resolved this issue is
meritless. The en banc court did not explicitly or implicitly decide whether Nacchio’s
petition for certiorari raised a substantial question. That issue was not before the en banc
court and it could not have known what issues Nacchio would raise in his petition or how
he would raise them.! And the en banc court did not even consider the issues regarding
materiality or the jury instructions. The grant of en banc review did not encompass those
issues and neither party briefed them.

Second, the government misstates the standard for bail by conflating the
requirement that the petition present a “substantial question” with the requirement that
the substantial question presented must be one that, if accepted on appeal, will be “likely”
to produce an acquittal or a new trial. The government thereby attempts to manufacture a
requirement that a grant of certiorari must be “more likely than not.” Opp. 7-8.
Nacchio’s motion to this Court (at 8-10) shows that this Court’s precedents, and those of

the Supreme Court, are directly contrary. Nor is there any merit to the suggestion that the

! For example, although the en banc court held that the district judge’s decision to
exclude Fischel “rested on Daubert grounds” App.15-16a, 11a n.6, 19a (and the
government now argues that the en banc court held that the most ““natural’ reading of the
trial judge’s decision ‘indicates that the basis for the ruling’ was Rule 702,” Opp.18),
Nacchio has pointed out in his petition that this reading of the record is quite unnatural
given that the district judge himself stated when denying bail pending appeal in July 2007
that Daubert was not “the main bas[is] on which the Court rested its decision.”
App.350a. The Supreme Court often summarily reverses when a court makes such
obvious errors.
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Bail Reform Act displaced prior precedent making clear that a likelihood of success is not
required. Nacchio’s motion explains why “reasonable chance” of certiorari is the proper
standard and the issues raised in his petition meet that standard.

Third, the government notably fails to mention, let alone defend, the district
court’s assertion that Nacchio failed to establish that his petition was not filed for the
purpose of delay. That is consistent with the government’s prior filings, since it has
never taken the position that Nacchio’s appeal or petition have been for purposes of
delay. Even if this Court denies bail, we respectfully request that it correct the district
court’s erroneous holding on this issue.

CONCLUSION

This Court should stay the district court’s order to surrender to allow the Court
(and if necessary the Supreme Court) sufficient time to consider the merits of Nacchio’s
bail application,? and then should grant continued bail pending Supreme Court resolution

of a petition for certiorari.

2 In Nacchio’s motion filed on April 8 he requested a stay of one week from a
denial of bail by the Supreme Court. The district court set Nacchio’s reporting date for
one week from its denial of bail, and we believe a week is an appropriate time frame to
permit the Bureau of Prisons and Nacchio to make orderly arrangements for his
surrender. If this Court believes that a week is too long, we simply request that this Court
stay his surrender date following any denial of bail for a sufficient period of time to
permit an orderly surrender.
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