*

Affirmative
(intentional or
knowing) relin-
quishment of right

E.g., agrees that
guideline offense
level is correctly
calculated

Waived issue
generally is not
reviewable under
any standard

*

L2

Negligent relin-
quishment or
abandonment of
right

E.g., fails to ob-
ject to proce-
durally erroneous
sentence

Plain error stan-
dard of review ap-
plies. Proponent
must prove:

(1) Error, and

(2) Plain or obvious,

and

(3) Affected sub-

4)

stantial Rights,
and

Seriously affects
fairness, integrity
or public reputa-
tion of judicial
proceedings

¢ Factual findings, .
including: facts in sup-
port of sentence or

Discretionary deci-
sions include:
Admission or exclu-

)

suppression of evi-

dence sion of evidence

¢ Finding of factis
clearly erroneous if

(2) Particularjury in-
struction

there is no support in ..
Decision to sever

(3)
4)

the record for fact
Application of dis-
covery rule

Mistrial or new trial

(5)
(6)

Sentence imposed
¢ BUT,clearerroror e Abuse of discretion
abuse of discretion occurs if ruling is arbi-
may be harmless. trary, capricious,
Proponent must whimsical or mani-
prove error did not festly unreasonable
affect substantial

rights. Must prove

beyond a reasonable

doubt for constitu-

tional error; prepon-

derance of the evi-

dence for non-

constitutional error

*

Legal issues, and legal conclusion on mixed

questions of law and fact, including:

M
@
3)
“4)

®)

(6)

O

Statutory construction
Guidelines interpretation
Constitutionality of statute
Court’s jurisdiction

Rule 29 judgment of acquittal after guilty jury
verdict

Ultimate determination of reasonable suspi-
cion or probable cause

Any conclusion of law



